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While recently, academic attention has focused on the visions of the future of 
‘Europe’ articulated by politicians in relation to the ongoing debate on the EU 
constitution, the views of judges have generally been overlooked - a curious fact 
given the amount of ink spilt on the famous idee de VEurope of the European Court 
of Justice (ECJ), and how it pushed this idea forward. However, judicial 
preferences and their dynamics are an important element in the evolution of the 
Union, and not only to those who aim to provide a comprehensive model of the 
integration process. The ECJ has traditionally been viewed as a monolithic actor 
with pro-integrationist and competence-maximizing preferences, and has been 
either acclaimed or blamed for using its judicial powers to transform the European 
Community Treaty into the constitution of a centralized federal legal order, and 
to promote integration. This article examines judicial preferences, collective and 
individual, and their formation, particularly in relation to constitutional reform. In 
so doing, it distinguishes between three institutional contexts in which the EU 
Judiciary forms and displays its preferences: the political (Convention cum IGC), 
the judicial and the academic. It suggests that judicial preferences are not what 
they are usually assumed to be and that they have changed over time. It then 
proposes explanations of the origin of these preferences (trans)formation, in the 
light of the main theoretical approaches (i.e., liberal intergovernmentalism and 
constructivism). 
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Introduction: European Integration Theories, Treaty/Constitutional 
Reform, and Judicial Preferences 1 

Studying preferences is essential to understand European integration. 2 Yet, 
investigations of the preferences of European Union (EU) actors and their 
(transformation are few. 3 Moravcsik’s liberal intergovernmentalist (LI) 
approach (Moravcsik, 1993, 1999) presents Treaty reform as the outcome of 
intergovernmental conferences (IGCs) and state preferences, domestically pre¬ 
defined, and exogenous to the international political environment, as its 
determinant factors. However, this event-focused, bargainist, statist and static 
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model has been increasingly contested. Theoretical challenges have been put 
forward by constructivist scholars who consider Treaty reform events to be 
as much opportunities for preference formation as they are occasions for 
decision-making and enquire into the endogenous effects of institutions on 
preferences, in order to assess ‘the respective roles of ideas, interests and 
institutions... in shaping actors’ preferences’ (Christiansen et al., 2002, 12). 
Moreover, the changing nature of Treaty reform also presents challenges to LI. 
First, intergovernmental conferences (IGCs) are no longer one-off events, but 
part of a continuous and self-generating process of Treaty revision. Second, the 
new Convention method brings more openness, inclusiveness, discursiveness 
and deliberation into the process. Analytical tools must thus be adapted to this 
new reality. 

Treaty reform and constitutionalization are a single ‘ongoing process of 
constitutional settlement’ (Shaw, 2000), 4 and one in which ‘the judges of the 
ECJ... have a part to play’ (Christiansen and Jorgensen, 1999, 5). Political 
scientists studying this process of integration by judicial means tend to focus on 
the Court’s (in)ability to further its preferences in a direction not foreseen or 
favored by governments. They pay little attention to the substance and origins 
of preferences, which are usually assumed to be those of a competence- 
maximizer and an unwavering supporter of integration (Mattli and Slaughter, 
1997; Stone Sweet and Caporaso, 1998; Beach, 2001; Pollack, 2003). Some 
legal scholars also corroborate such views (Hartley, 2003). The way these 
scholarly works approach judicial preferences can be criticized on several 
grounds. First, their understanding of preferences as fixed runs counter to 
constructivist hypotheses that suggest that preferences are subject to change. 
Second, most works treat the Court as a unitary rational actor with monolithic 
preferences (Pollack, 2003, 385), without looking at the way institutional 
preferences are internally formed. Finally, they focus on case law, thus 
overlooking other fora where judicial preferences might be expressed. 

This article analyses judicial preferences and their (trans-)fonnation on the 
basis of judicial contributions. This approach does run the risk of confusing 
strategic action and the defense of preferences. However, when examining 
judicial institutions, one cannot always deploy the techniques used in the 
analysis of political bodies, since judges have specific duties that prevent them 
from revealing much about internal decision-making processes. Internal 
processes and their impact on institutional preference formation will be 
analyzed, where sufficient information is available. 5 

Yet, this process-based analysis of preference formation needs to be 
supplemented by a product-based analysis of judicial preferences, relying on 
qualitative content analysis of various types of individual and collective judicial 
contributions in the constitutional reform process. The discussion that follows 
looks at current Treaty reform, compared and contrasted with past 


Comparative European Politics 2005 3 




Marie-Pierre Granger \L- 
Future of Europe VjV 
157 

developments, so as to determine the European judges’ visions of Europe, as 
well as to understand their (trans)formation. It singles out three Treaty reform 
contexts in which the EU judiciary (i.e. ECJ and CFI) 6 interacts with other 
actors: the decisional-political, the interpretative-judicial and the discursive- 
academic. These sub-processes have their own institutional setups, but interact 
with one another in a way that can affect their respective ‘rules of the game’ 
(Weiler, 1981, 1991), as well as the roles, identities and preferences of the 
various participants in each. The combined process- and product-based 
analysis will reveal that the Court is not a unitary actor with monolithic 
preferences, but a complex social entity, where individual and collective 
preferences regarding the future of Europe are subject to transformation as 
a result of internal and external interactions. 

Judicial Preferences in the Political Treaty Reform Process 

Governments have followed the practice of asking the Courts’ views in 
anticipation of IGCs. The Courts’ contributions in this ‘official’ reform process 
are limited, but they still reveal that judicial preferences are not always what 
they are assumed and that the way they are expressed is changing. 


Judicial preferences in the traditional Treaty reform process (IGC): monolithic 
preferences and limited expression 

Courts’ contributions as part of the traditional ‘IGC’ reform process have been 
limited by the nature of the judicial function, internal decision-making rules 
and the restricted scope of the questions they were allowed to address. First, 
governments ask the Courts for their views, on a few selected issues, not for 
their overall visions. Moreover, there exists a duty of reserve inherent to the 
judicial function, which limits the judges’ ability to expose their views on a 
wider range of issues: 

... the Court must reconcile its concern to provide a useful contribution to the 
work of [the Study Group preparing the work for the 1996 IGC] with the 
duty of discretion incumbent upon it as a judicial institution. [...] In that 
context, the Court’s duty is to indicate what is needed, or indeed desirable, 
to allow the judicial system of the Union to continue carrying out its tasks 
effectively. [...] This report will therefore concentrate on the judicial system 
and will touch upon other aspects only in so far as they may have 
implications for its operation. (ECJ, Report of the Court of Justice on certain 
aspects of the application of the Treaty on the European Union , Luxembourg 
May 1995; hereinafter ‘1995 ECJ Report’) 
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Finally, the Courts’ ability to submit strong views is limited by their 
organizational structures. Collective positions expressed by the Courts in the 
context of IGCs are the result of relatively brief and subsidiary internal 
consultation processes within each Court, carried out in the weekly general 
meetings where pending cases and other arising matters are discussed. These 
consultations must result in a single collegial and consensual position, that is 
increasingly difficult to achieve with growing membership and diversity. 

Nevertheless, despite these limitations, contributions to IGC are worth 
analyzing, because they reveal that the competence-maximizer and integration- 
promoter models are not the most suitable. For example, in anticipation of the 
Single European Act (SEA), the Court called for the creation of a Court of 
First Instance (CFI). The Member States granted the request. 7 The CFI’s 
jurisdiction has been gradually increased, each time with the ECJ’s approval. 
The ECJ’s request suggests that it was more concerned about its ability to deal 
with important constitutional issues thoroughly and efficiently, thanks to the 
assistance of a subaltern court attached to it, than about increasing or 
maintaining its own competence. In addition, prior to the Maastricht IGCs, the 
Court sought more flexibility and autonomy for the EU judicial system, asking 
for the replacement of unanimity by qualified majority voting (QMV) in the 
Council for decisions concerning changes in the Courts’ Rules of Procedure. 
Although this could be interpreted as betraying a desire for greater 
independence, it could equally indicate a concern for efficiency, since the 
unanimity rule made adaptation difficult. The suggestion was not taken up 
at Maastricht, but was repeated until it was finally granted under the Nice 
Treaty (2001). 

In May 1995, the Court produced a report (1995 ECJ Report), in which it 
expressly stated its desire to be associated with the preparatory work prior to 
Treaty revision, thereby positioning itself as a participant in its own right in 
the political reform process. This document, carefully drafted, oscillates 
between a defensive and conservative approach, on the one hand, and a critical 
and reformist one, on the other. The former is explained by two factors. First, 
the limitations imposed by the Treaty of European Elnion on the ECJ, which 
denied it jurisdiction over the newly created Common Foreign and Security 
Policy (CFSP) and Justice and Home Affairs (JHA) pillars, allegedly due to 
governments’ discontent with judicial activism and their desire to maintain 
control over developments in these areas. Second, the unprecedented attacks 
made by governments on the Court in the early 1990s. 8 The Court, it seems, felt 
the need to re-affirm its status and to insist on maintaining the status quo, 
especially in relation to the preliminary reference procedure, where it feared 
that changes could deprive it of some of its powers and authority. A very 
different note was struck, however, with the firm position taken by the 
Court against the ‘multiplicity of the Treaties’ and the ‘artificial [pillar] 
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compartmentalization’. This position was at odds with that of the main 
political actors at the time, who favoured flexibility, multi-speed integration 
and variable geometry. 

One could argue that the Court’s position on the preliminary reference 
procedure and on the pillar structure were evidence of a wish to preserve and 
increase the influx of cases with creative potential, the authority of its rulings, 
and the scope of judicial control over EU activities, and therefore reveals a 
competence maximizing attitude. However, one cannot ignore the Court’s own 
justifications for its positions, which refer to the harmonious development of 
the legal order and the protection of individuals, democracy, legal certainty, 
and transparency. All in all, it seems that the Court’s position is the result of 
the traditional attachment of lawyers to values such as unity, integrity, 
coherence, and rights protection, rather than considerations of power. 

The Court, often presented as a supporter of the supranational institutions, 
nevertheless opposed the granting the European Parliament the right to bring 
an action for annulment against EC acts without having to show a specific 
interest. This position contrasts with views it had expressed in the past. For 
example, in 1990, it granted the EP the right to bring an action against an EC 
act that threatens its prerogatives, despite the absence of provision in the 
Treaty. This new stand did not betray a competence-maximizing pattern. On 
the contrary, it signalled a reluctance to see the judicial process become an 
alternative battleground for the Council and the EP. Furthermore, the Court 
strongly opposed the idea of nominees for Judges’ position being heard by a 
parliamentary committee. This is a curious position for a Court that is 
traditionally viewed as unconditionally supportive of granting ever more 
powers to the supranational institutions. 9 

It is also worth noting that the Court supported the introduction of a 
catalogue of fundamental rights, although this document could restrict the 
margin of manoeuvre of EU institutions (its courts included). In its view, such 
a catalog was necessary as it could contribute to EU legitimacy and reinforce 
the protection of individuals. Of course, it would also increase the Court’s 
legitimacy in carrying out human rights review and its ability to strike down 
EC acts on this basis. Finally, the Court questioned the adequacy of the Treaty 
provision that gives only limited standing to individuals who wish to challenge 
Community measures in breach of fundamental rights. This marks a shift from 
the concern to protect EU activities to the protection of individual citizens. 

These positions illustrate that the Court has not been the insatiable power 
seeker and the promoter of integration that the literature has often portrayed. 
Instead, its preferences appear to a large extent to be guided by the idea of 
what is appropriate for a constitutional court to do. 

The same cannot be said, however, of the CFI, which submitted its own 
contribution to the 1995-1996 IGC (Contribution of the CFI for the Purpose of 
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the 1996 Intergovernmental Conference, Luxembourg, 17 May 1995), in which 
it displayed a strong competence maximizing behavior (a ‘sin of youth’?). It 
insisted, for example, on the need for a reform of its standing rules. This could 
signal humanitarian concerns, or evidence of power-seeking tendencies, since 
such relaxation would increase the CFI’s opportunities to review EC activities 
and enhance its status and authority. In addition, the CFI strongly opposed the 
creation of specialized courts, probably fearing for its own jurisdiction, but 
supported the idea of specialized chambers within the CFI, which would 
enhance its own importance. It also sought to raise its visibility 
by calling for an insertion in the Treaty of an appropriate reference to its 
significant role in the two-tier system, and for a change in its name to reflect 
this reality. 

However, hardly any of the Courts’ proposals were taken up by the IGC, 
which failed to address constitutional reform. When the 2000-2001 IGC 
leading to the Treaty of Nice was announced, both Courts put their earlier 
proposals back on the table, with few alterations and additions. 

In 1999, the ECJ issued a fully fledged document ( The Future of the Judicial 
System of the European Union, Luxembourg, May 1999, available at 
www.curia.eu.int), which built upon and referred to the 1995 report. This 
report, more daring than its predecessor, reflected the more peaceful state of 
politico-judicial relations, while presenting the Court’s thoughts on proposed 
amendments to the judicial system. Here again, the Court did not express 
preferences for increasing its own competence or that of other supranational 
institutions, but aimed rather to strengthen its constitutional role and the 
effective functioning of the EU judicial system. It did, though, appear wary of 
competition from the CFI. 

The Court repeated its call for a change in the procedure for amending its 
Rules of Procedures in the face of pressing efficiency concerns. Coupled with 
the disappearance of threats against its jurisdiction, this concern appeared to 
make the Court more audacious. Thus, it proposed capping the number of 
judges, creating special tribunals, and filtering appeals and preliminary 
references. One noticeable trend was a move away from the cooperative non- 
hierarchical nature of the preliminary reference mechanism towards a more 
hierarchical structure (i.e. towards the ECJ as the EU Supreme Court). 

However, despite its caseload concerns, the Court was still eager to maintain 
its basis for creativity and control, as reflected in its firm opposition to limiting 
the right to make preliminary references to higher courts, since lower courts are 
the biggest providers of preliminary references (see http://www.curia.eu.int/en/ 
instit/presentationfr/rapport/stat/st03cr.pdf). Furthermore, it was reluctant to 
transfer even partial jurisdiction over preliminary references to the CFI, or to 
directing appeals against decisions of specialized tribunals to the CFI rather 
than to itself. Some would interpret these as reflecting the Court’s 
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unwillingness to give up some of its essential functions. Yet, the fact that the 
Court appeared willing to consider the possibility of such a transfer to 
decentralized judicial bodies seems to indicate that it was motivated more by 
fear of competition from the CFI or a distrust towards it. 

These latter contributions were more revealing of the judicial ambitions 
than previous documents. The Courts appeared willing to engage in a serious 
process of reform of the judicial system and architecture and to put forward 
their vision of the EU judicial system as a multi-jurisdictional and multi-tiered 
integrated system, with the ECJ as a constitutional supreme court at its apex, 
the CFI as the main centralized jurisdiction for EU law-related disputes and 
the national courts as the decentralized ordinary courts of the Union. 

Neverthless, in the official joint IGC contribution (Contribution by the 
Court of Justice and the Court of First Instance to the Intergovernmental 
Conference’, Luxembourg 2000, available at www.curia.eu.int), the Courts 
restricted their proposals to a short list of priorities. Their limited submission 
did not, however, signal a conservative retreat, but was a strategic move, 
probably motivated by the concern that, if demands were too ambitious, no 
reform would be achieved at all. 10 There are, however, some differences in 
scope and in substance between the 2000 joint contribution and the 1999 
Report, which is not only linked to the incorporation of the CFI’s views, but 
also to the release of the ‘Report by the Working Party on the Future of the 
European Community system’, Brussels, January 2000 (‘Due Report’). The 
Court withdrew, for example, its support for allowing higher national courts to 
interpret EC law subject to cassation, a solution that had been rejected in the 
Due Report. Similarly, the acceptance of a partial transfer of preliminary 
reference competence to the CFI and a system of appeal from decisions of 
specialized courts before the CFI and not the ECJ, may also be related to the 
views expressed in the Due Report, as well as to pressure from the CFI. Peer 
pressure, both academic and judicial, thus seems to have contributed to this 
change of policy. 

Despite their importance, these judicial contributions received little 
attention from the IGC. Fearing that the much-needed judicial reform would 
be consigned to oblivion by governments whose attention was more likely to 
be captured by major political issues than with technical amendments to the 
judicial system, the President of the Court, Rodriguez Iglesias, decided to air 
his concerns loudly. He released a paper (The EC Court of Justice and the 
Institutional Reform of the European Union, April 2000, at www.curia.eu.int) 
which recalled the Courts’ proposals and the need for judicial reform to the 
IGC’s attention. 

This strategy, combining a focused demand with a loud reminder, appeared 
to have paid off. The question of the judicial reform was tackled quickly and 
expediently by the IGC soon after and many of the 2000 Courts ‘priority’ 
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proposals were incorporated. The reform went even further than the Courts 
had called for. It acted on some of the proposals included in the 1999 Report 
and Due Report proposals, that is, the omission of the Advocate General’s 
opinion or the transfer of some preliminary references to the CFI, which 
provoked the ire of some (ex)members of the EU judiciary themselves (Ruiz- 
Jarabo, 2001; Pescatore, 2002a). 

In summary, prior to the most recent round of treaty reform (2001-2004), 
the Courts generally acted cohesively in the official reform context, despite a 
noticeable rivalry between the ECJ and CFI. However, the introduction of the 
Convention method changed the rules of the game for the Courts, in a way that 
enabled them to have a say on a wider range of issues, but which challenged the 
consistency and unity of Judicial preferences. 


Judicial preferences in the new reform process (Convention cum IGC): stronger 
positions but increased dissonance 

In 2002, the procedure for preparing Treaty reform was altered de facto. On the 
model of the Convention for the EU Charter of Fundamental Rights, a 
Convention on the Future of Europe was set up to prepare the 2003-2004 
constitutional IGC (Laeken Declaration, 14-15 December 2001). A year and a 
half later, the Convention submitted a Draft Treaty establishing a Constitution 
for Europe (18 July 2003, CONV 850/03) to the IGC, which adopted the 
suggested draft with some modifications (25 July 2004, CIG 86/04). 11 

Although judicial reform was not among the objectives of the Convention, 
it was nevertheless expected that the Courts would have some representation 
in it, based on past judicial contributions to the acquis constitutionnel under 
consideration, the significance of potential amendments on judicial activities, 
the past record of the Courts’ contributions to IGCs, and the involvement of 
the Courts in the first Convention on the Charter. 12 Surprisingly, neither court 
was given representatives or observers in the Convention. However, lack of 
representation did not mean no voice, since, paradoxically, it enabled strong 
minded and active Courts’ members to push forward their own agendas, when 
invited as experts by the various bodies preparing the work of the Convention. 

For example, Advocate General Jacobs, the longest serving member of the 
Court and an influential academic, made two substantial contributions to the 
IGC. He intervened in front of the Subsidiarity’ Working Group (‘Legal 
Monitoring of the Principle of Subsidiarity’, 28 June 2002, Brussels, CONV 
156/02) and presented his views to the ‘Human Rights’ Working Group (‘Note 
for the Working Group on the Charter/ECHR: necessary changes to the 
system of judicial remedies’, 27 September 2002, Brussels, WGII-WD020). His 
views on subsidiarity confirmed tendencies previously highlighted, such as a 
greater judicial willingness to fulfill the constitutional function of guaranteeing 
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the balance of powers within the Union, while preventing the Court from being 
dragged into political disputes without being provided with adequate tools, 
hence the call for a subsidiarity memorandum to be attached to every 
legislative measure. He also revealed that the Court was opposed to a priori 
judicial monitoring of subsidiarity on the grounds that the Court would be 
forced to intervene in the legislative process, which is undesirable and would 
be problematic in relation to legal certainty and the uniform application 
of EU law. 

His second intervention gave the Advocate General the opportunity to put 
directly to the Convention the views he had already strongly and repeatedly 
expressed in judicial opinions and academic contributions on a subject dear 
to his heart, but which did not gather consensus within the Courts (see below). 
He called for a reform of judicial review at EU level, consisting in improving 
individuals’ access to judicial review, extending the scope of review to 
measures across all Union’s activities and to the acts of all Union’s institutions 
and bodies. 

Jacobs’ positions revealed concerns about legal certainty, efficient and 
substantial control of the institutional balance and of individual rights, and the 
need to respect boundaries between the judicial and political processes. The 
Convention framework provided the Advocate General with the opportunity 
to put forward not only the views of the Court on some issues, but also his own 
dissident opinion on judicial review reform. 

Judge Vassilios Skouris, the current President, was also invited by the 
Working Group on Fundamental Rights (CONV 295/02, WGII-WD 019). In 
his speech, he explained that he would present his personal views, which 
nevertheless reflected that of the Court. He was much more cautious than the 
Advocate General on the issue of access to judicial review, which he considered 
was for the legislature to decide (thereby justifying the ECJ’s approach in case 
C-50/00P UP A (2002), see below), and on the extension of the scope of judicial 
review, for ‘it [wa]s not appropriate for a Member of the Court to put forward 
suggestion on this matter to the constituent’ (CONV 295/02, WGII-WD 019). 
This appears to indicate internal divisions within the Court on the subject and 
increased deference to the political reform process. Skouris, however, stressed 
the ‘great importance’ of the respect for fundamental rights. Concerning the 
Charter and ECHR accession, he called for amendments aimed at preserving 
the balance of powers between member states and the EU, thereby fending off 
criticism of a judicial tendency towards greater centralization. Judge Skouris 
also took a strong stance in favor of ECHR accession. This view must be 
contrasted with Opinion 2/94 of the ECJ on Accession to the ECHR, which 
had been interpreted by many as evidence of the Court’s unwillingness to 
submit itself to the Strasbourg Court where human rights are concerned. The 
Court’s new approach as put by Judge Skouris is that ‘there is nothing 
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shocking’ in the ECJ losing ‘its sole right to deliver a final ruling on the legality 
of Community acts where a violation of a right guaranteed by the ECHR is at 
issue’, as this is ‘the position ...[of] the constitutional courts or supreme courts 
of the Member States’ (CONV 295/02, WGII-WD 019). This shows that the 
Court clearly sees itself as a supreme constitutional court and is willing to 
accept the duties and responsibilities that go with it (i.e. submission to the 
European Court on Human Rights). 

Another significant contribution was made by the CFI judge, Koen 
Lenaerts, also an influential academic, who spoke to the Working Group IX 
on ‘Simplification’ (‘How to simplify the instruments of the Union’, 17 October 
2002, WGIX-WD07). This is a significant issue for the EU judiciary, due to its 
likely impact on its jurisprudence on the effects of various EU law instruments 
and the conditions of judicial review. The judge harshly criticized the existing 
system for creating confusion and uncertainty. He advocated a ‘cardinal 
distinction’ between legislative and executive acts, and for the locus standi 
conditions for judicial review actions against these acts to be based on their 
democratic foundation. These two proposals reflect an ever growing concern 
within the Courts for greater democracy in the EU, in addition to a better 
protection of individual rights. 

Finally, Advocate General Tizzano, speaking before Working Group III on 
‘Legal Personality’, defended the unity of the Union by calling for one single 
legal personality (Summary of Meeting of 10 July 2002, CONV 201/02, paras 
9 10). This is in line with previous judicial positions opposing the pillar 
structure. 

In addition to these individual contributions, the Courts were finally given 
an opportunity to put forward their respective collective views to the 
Convention. Indeed, in December 2003, some Convention delegates who ‘felt 
that there was a need to look seriously at the implications that certain 
proposals ... might have for the operation of the Court of Justice’ and for the 
Courts to ‘be given an opportunity to express their views on matters 
concerning them which were being discussed within the Convention’ (CONV 
547/03) called for a specific forum to consider policy alternatives on selected 
aspects of judicial reform. The ‘Circle of Discussion on the Court of Justice’, 
chaired by Commissioner Antonio Vitorino and composed of 19 members 
drawn from various circles (EP, national supreme courts, academics, etc.), held 
its first meeting on 17 February 2003 and worked intensively to produce its 
report five weeks later. The Circle called upon experts’ opinions and asked for 
the Courts to submit their views within a couple of weeks. 

Discussions took place independently within each court, within the 
framework of the weekly reunions generates for the ECJ and assemblies 
plenieres for the CFI. The members briefly discussed what the Courts’ positions 
should be on the selected issues, until they reached a consensus, which would 
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then be presented as the Courts’ official view by their respective presidents. 
However, some of the views presented to the Circle by the presidents, 
Rodriguez Iglesias for the ECJ (17 February 2003, CONV 572/03) and 
Vesterdorf for the CFI (24 February 2003, CONV 572/03) were not always 
supported by all members. 

The ECJ president acknowledged the Convention as a ‘key constitutional 
phase in the process of European integration’(CONV 572/03) and reminded 
the conventionnels of their duty to give consideration to the EU judicial system. 
The president stated that although the Court supported an adaptation of its 
title (e.g. ‘the Court of Justice of the European Ehiion’), it firmly opposed any 
change to its name. 

On standing, he recalled the position already expressed in the UPA 
judgment (C-50/00P (2002)) that the protection of individuals could be 
improved, but that this was a policy choice for the Treaty-makers, as it was 
linked to the restructuring of the Union’s legal instruments. He nevertheless 
gave guidance as to the modalities of a reform, which should ‘continue to take 
a restrictive approach to actions by individuals against legislative measures and 
to provide for a more open approach with regard to actions against regula¬ 
tory measures’ (CONV 572/03). This signals again that the Court is less 
inclined towards systematically protecting the activities of the Union and 
ready to exercise more intensive vigilance over the legality of these activities, 
bringing itself in line with the practices of its counterparts in the Member 
States. In addition, its strict approach in relation to the review of legisla¬ 
tive measures bespeaks a growing judicial concern for protecting decis¬ 
ions resulting from a more democratic legislative process, with greater 
parliamentary involvement. 

Regarding the system of penalty for non-compliance with ECJ rulings on 
infringement, the president adopted a reserved approached, due to limited 
experience of the fines system, but indicated that the Court did not wish to act 
without a Commission’s initiative, showing a judicial reluctance to take the 
lead in ‘political’ decision-making on the opportunity of fines. The President 
also took the liberty of going beyond his mandate as the Court’s spokeman to 
state a personal view on ‘the continuity of the acquis communautaire, including 
the Court’s case law’ (CONV 572/03,) which he felt was under threat from 
certain proposals. In particular, he criticized the then draft Constitu¬ 
tional Treaty for not offering sufficient guarantee that the fundamental 
economic freedoms would enjoy the status of ‘principles of economic 
constitutional law’. This concern for the economic dimension of integra¬ 
tion was not shared by all the Court’s members, as revealed by interviews and 
later case law (see below). 

Yet, overall, the Court’s positions certainly do not reflect integrative and 
competence-maximizing preferences, but rather concerns for the respect of the 
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rule of law, democratic principles, human rights, and the proper boundaries 
between the political and judicial process. 

Judge Vesterdorf, the CFI President, emphasized the newly gained 
independence of the CFI since Nice, which justified it exposing its own 
position. He strongly criticized the ECJ’s view, which suggests that ‘it alone 
embodie[d] the ‘Court of Justice’ qua institution’ (CONV 572/03), with the 
consequence that the CFI, ‘to which judicial panels m[ight] now be attached, 
ha[d] no control over its own administrative situation.’ This situation, he 
claimed, was ‘unacceptable’ and he called for the Constitutional Treaty to state 
that ‘the CFI, as well as the prospective judicial panels, are an integral part of 
the institution “the Court of Justice” ’ or to make the CFI ‘an autonomous 
body’ (CONV 572/03). Moreover, the CFI strongly favored a name change, 
since its title had ceased to reflect its jurisdiction. It proposed that it should 
become ‘the High Court of Justice’, the judicial panels should be re-baptized 
‘Specialized Courts’, and the whole institution renamed (for example ‘The 
Judicial Authority of the Union’). Here again, the CFI is fighting for greater 
recognition of his central role in the EU judicial system and for greater 
autonomy from the ECJ. Furthermore, Vesterdorf urged the Council to adopt 
promptly decisions creating at least two specialized panels (for staff and IP 
cases) and giving ‘logically’ jurisdiction to the CFI to hear preliminary 
references dealing with these subject-matters. Both efficiency and competence 
considerations seem to be behind this suggestion. 

Concerning amendments to the standing conditions for annulment actions, 
the CFI appeared finally to come in line with the ECJ that it was a policy 
decision to be taken within the political process, while less than a year before, 
a CFI extended chamber had delivered a judgment interpreting liberally the 
individual concern requirement (T-177/01 Jego-Quere (2002) see below). The 
President in fact exposed that the Court was divided on the issue. However, if a 
reform was to be achieved, the CFI agreed with the Court, that the constituent 
power should give due consideration to the distinction between legislative and 
regulatory measures. More so than the Court, the CFI, here again, appears as 
a competence seeker. 


Judicial preferences in the official Treaty reform process: summary 

The above-mentioned contributions go beyond traditional judicial inputs to 
pre-IGC debates. The Convention system, although not granting formal 
representation to the Courts, paradoxically enabled their members to have a 
much stronger say on a wider range of issues. The downside was that the 
position of the EU Judiciary became less unitary and some differences of views 
or of strength of convictions appeared within the judicial ranks. Yet, overall, 
the EU judiciary’s preferences, as expressed within the context of the official 
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Treaty reform process, display consistency and coherence, despite the existence 
of tensions between various aspects of the judicial function and of European 
integration (e.g. between a cooperative and a hierarchical judicial system, the 
protection of fundamental rights and the democratic process, integration and 
judicial protection of states’ and individuals’ rights). 

Contrary to widespread assumptions, the Court does not systematically 
make choices which increase its competence or that of supranational 
institutions, or which further economic integration. Recent contributions 
reveal judicial preferences towards the establishment of the ECJ as the supreme 
court of the EU constitutional order, of which respect for the rule of law, 
democracy, fundamental rights, unity and consistency are fundamental 
features, which can only be achieved through a reorganized, efficient, and 
fully-fledged three-tier judicial system under the ultimate control of the ECJ. 
However, the boundaries between the jurisdiction of the ECJ and CFI are 
disputed, with the ECJ trying to maintain its constitutional prerogatives, while 
the CFI strives to achieve greater autonomy, status and substantial review 
powers. Similar patterns are found in EU case law. 

The EU Judiciary and its Visions of Europe as Expressed in the Case Law 

The ECJ played a significant part in the moulding of the EU ‘unwritten’ 
constitution 13 and the integrative effects of the ECJ case law are well known. 
This led observers to pronounce upon the judges’ unfailing support for further 
economic integration (Rasmussen, 1986, 1998), their ‘supranationalist’ views 
(Mancini, 1995) or ‘integrative federalist’ (Lenaerts, 1990) visions of Europe. 
However, an analysis of judgments delivered by the Courts in the current 
constitutional reform context does not support these views. 


Position determination in the judicial context 

The constraints imposed on the Courts’ determination of their position in 
adjudication are different from those applying in the official Treaty reform 
context. First, the Courts can only take position on issues raised by cases 
brought before them (although orbiter dicta enable them to expose views on 
other related issues). Second, these preferences must fit the standards of legal 
reasoning. Third, collegiality and judicial reserve impose stronger constraints 
in the context of judicial decision-making, as the Courts have no option but 
to come up with a solution that all the members of the formation of judgment 
support and as internal dissent must remain behind the closed doors of the 
deliberation room (Article 35 Statute). Larger and more diversified member¬ 
ship makes such consensual decision-making more difficult to achieve. Finally, 
the Courts have a heavy workload, which undermines their ability to explore 
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ideas and air their visions. The extent to which this policy determination 
context affects the substance of the preferences of the Courts is not clear, 
however, since judicial preferences expressed in the judicial and political 
contexts are remarkably consistent. 

As mentioned earlier, there are specific difficulties with identifying judicial 
preferences in case law. First, judges have a duty of reserve, which prevents 
them from revealing deliberation that took place in chambers. Second, their 
legitimacy is to some extent dependent on their appearing as impartial, neutral 
and apolitical arbiters. One must therefore look beyond the apparently 
apolitical language of rulings to identify preferences of a more political nature. 
Moreover, these appearances may be misleading, as 

[t]he decision itself cannot be taken as a measure of the Court’s sincere 
preferences since in any given decision the Court may be expected rationally 
to have anticipated the reactions of the member governments and other 
interlocutors, and to incorporate their preferences and concerns into its 
rulings. (Pollack, 2003, 157, 300). 

In addition, judgments take the form of single collegiate decisions (i.e. no 
dissent), which makes it impossible to single out individual views. Yet, despite 
these difficulties, it is possible to detect trends in judicial preferences through 
a careful selective review of recent cases that have received particular 
professional and academic attention. It shows that the Courts do use case 
law to air their visions of Europe. 

The Schmidberger judgment (C-122/00 (2003)) is a good example of judicial 
participation in the constitutional discourse via case law, and is revealing as 
to the Court’s perception of the EU legal order and of its own role within it. 

The protection of fundamental rights is one of the most important functions 
of a modern constitutional court. As early as the late 1960s, the Court started 
examining the compatibility of Community acts and national measures falling 
under the scope of Community law with human rights standards. 14 However, 
somewhat the Court hardly ever struck down a Community measure for breach 
of fundamental rights and never gave priority to fundamental rights when called 
upon to balance between them and economic freedoms. Many criticized this false 
rhetoric of fundamental rights (e.g. Craig and De Burca, 2003, 369). 

The Schmidberger case seems to signal a change in the Court’s attitude. 

The ECJ had to balance the freedom of expression against the free 
movement of goods. First, the ECJ placed them on an equal constitutional 
rank, thereby pre-empting the Draft Constitutional Treaty by inscribing in the 
case law the principle of equality between political, civic and social rights and 
economic freedoms. Then, considering that none are absolute, it weighted the 
interests at stake, and for the first time concluded in favor of the fundamental 
civic right. 
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This ruling gives ‘the clearer sign yet that the Court ... conducts itself not as 
the Court of an Economic Union, but as the Supreme Court of a constitutional 
order’ (Tridimas, 2004, 11). It also provides a good example of the Court not 
systematically displaying preferences for further economic integration, and of 
its greater social sensibility. 15 

In addition, in another recent case, 16 the ECJ fell short of directly applying 
the ECHR, while in the past it always insisted that the ECHR was a source 
of inspiration for the identification and definition of the scope of fundamental 
rights only. This new attitude confirms an already expressed readiness for EU 
accession to the ECHR and for the Court’s own submission to the European 
Court of Human Rights. The Court appears now willing to take its 
constitutional and human rights protection roles more seriously. 

It is nevertheless possible to doubt the genuineness of these new 
‘humanitarian’ concerns, in face of the Court’s refusal to refer to the EU 
Charter of Fundamental Rights to develop and protect human rights in the 
EU. This reluctance is not for want of academic and peer pressures. 17 
However, the Court’s reluctance may simply reflect deference to the political 
process, since the 2000 IGC had refused to make the Charter binding. And in 
any case, the human rights standards would not be compromised, since 
the Court more often than not manages to reach the result suggested by the 
Advocates General without needing to refer to the Charter (except in UP A, 
see below). 

Another important function of a constitutional court in a federal system 
is to adjudicate on the balance of powers between institutions and between 
federal and state competences. Although the Court had for some time already 
accepted this function in relation to the institutional balance, by assuming 
jurisdiction to hear cases brought by and against the EP (C-294/83 Les Verts 
(1986) and C-70/88 Chernobyl (1990)), it was felt that its control was biased, as 
it almost always gave priority to Treaty provisions which granted greater 
influence to supranational institutions and favored supranational modes of 
decision-making. 18 A similar attitude was noticed in relation to the 
delimitation of EU competence. The Court would usually accept the choice 
of the Council to rely on Article 308 EC or 95 EC to expand the scope of EC 
activities, thereby managing the border between the EU and Member States’ 
competence in favor of the EC (Weiler, 1991). Furthermore, in cases where the 
Court was called upon to adjudicate on subsidiarity, the Court always 
refrained from engaging in an in-depth review of a measure on this ground (e.g. 
C-233/94 Germany v EP (1997); C-84/94 UK v Council (1996) on the Working 
Time Directive) and validated the choice of the EU legislator that action 
should be taken at EU level. 

However, recent judicial positions signal that the days of the Court’s 
unconditional support for further institutional integration and centralization 
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are gone, and that it is now more ready to engage in the delicate balancing acts 
that constitutional adjudication in a quasi-federal system requires. In the 
Tobacco Advertising Directive case (C-376/98 Germany v Parliament and 
Council (2000)), the Court annulled the directive for lack of competence. In 
addition, the Court shows an increasing reluctance to rubberstamp the 
Council’s use of Article 308 to expand the scope of EU competence. 19 
Moreover, the Court has given itself more opportunities to exercise control 
over the action of the other EU institutions by considering lack of competence 
a public policy ground, which can be raised from their own motion (T-147/00 
Laboratoires Sender (2003)). This new willingness of the Court to exercise a 
more thorough control over the limits of EU competence may be linked to the 
defiance of some domestic constitutional courts, which challenged the ECJ’s 
legitimacy the border between national and EU competence to manage in a 
suitable manner (i.e. Kompetenz-Kompetenz). 20 

Another development worth noting is the recent case law relating to the 
standing of individuals for the judicial review of EU general measures. Until 
recently, both Courts had refused to facilitate challenges to the legality/ 
constitutionality of EC legislative and regulatory acts at the initiative of 
individuals by interpreting restrictively the already strict standing requirements 
imposed by Article 230(4) EC. 21 In early 2002, Advocate General Jacobs, 
responding to academic pressures, proposed, in his opinion on the Union de 
Pequenos Agricultores (UPA) case (C-50/00P), a more liberal interpretation of 
the ‘individual concern’ requirement, which would have opened wider the 
CFI’s doors to individuals seeking review of the legality of general Community 
acts affecting them. Inspired by this Opinion, an extended chamber of the CFI 
took a brave step by providing its own liberal understanding of ‘individual 
concern’ in a parallel case (T-177/01 Jego-Quere). The Court, however, rejected 
the CFI’s approach and confirmed its old restrictive case law and explained 
that if the ‘individual concern’ requirement should be eliminated, this should 
be the task of the IGC (C-50/00 UPA and C-163/02 P Jego Quere). This hand¬ 
over approach contrasts with previous cases where the Court did not hesitate 
to go beyond the wording of the Treaty. 

The overall ECJ reluctance towards relaxing standing conditions may be 
explained on the basis of a competence maximizing model. Indeed, in the 
absence of a clear distinction between legislative and regulatory acts, the 
control of the compatibility of EC legislative measures with the Treaty, which 
the ECJ currently exercises through the preliminary reference mechanism or 
through actions for annulment brought by Member States or EU institutions, 
would be transferred to the CFI. A similar power-based explanation would 
also suit the CFI’s generally more liberal approach to the question. However, 
one may also advance an explanation based on appropriateness. Indeed, first, 
the control over legislative acts is essentially a constitutional function that 
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should be carried out by a constitutional court, that is, the ECJ, and second, 
the standing issue cannot be dealt independently from that of the classification 
of EU instruments, which itself is a task that cannot be tackled by the judges 
but only within the IGC context. The ‘right thing to do’ for the ECJ is therefore 
to leave the reform task to the Convention and IGC, while reminding or 
offering guidance of politicians about the type of change needed. Moreover, the 
Court’s approach in UPA signals a move towards greater judicial subsidiarity 
as opposed to judicial centralization, as the Court stated that it could not make 
standing in direct annulment actions dependent on whether national rules 
make it possible to challenge the EC act by an alternative means, for it ‘would 
require the Community Court... to examine and interpret national procedural 
law,’ which ‘would go beyond its jurisdiction’ (C-50/00 UPA). This new 
unwillingness of the ECJ to interfere with national procedural autonomy (in 
which it made many breaches before) cannot but be noticed. 

The question of sanctions for harmful breaches of EC law and that of 
protection of individual against such breaches are areas where the Court has 
been particularly active recently. Over the 1990s, the Court developed its 
jurisprudence on state liability to cover cases of blatant non-compliance with 
Community law, such as non-implementation of directives or obvious breaches 
of Community law (while removing from its ambit more genuinely mistaken 
implementations of Community law), and by extending state liability to 
breaches committed not only by national executives, administrations or 
legislature, but also by national courts. It even provided that actions for 
damages should be made available for breaches of Community law committed 
by private parties in the field of competition law. At the same time, it brought 
together the conditions of state and EC liability, so as to guarantee citizens 
equal remedies for similar types of harmful breaches of EC law, independently 
of which organ (Member State or EU institutions) committed the breach and 
extended the scope of EC liability to the activities of new EU institutions, such 
as the Ombudsman. 22 

These cases demonstrate the Court’s strong concern for coherence between 
the various elements of the EU legal order and its determination to improve 
compliance with the rule of law, legal certainty and minimum standards for the 
protection of individuals whose Community rights have been infringed. This 
concern is also illustrated by the Court’s recent activation of the possibility 
introduced at Maastricht to impose fines on states found to be in breach of 
infringement rulings. 23 

Finally, the substantive preferences of the Courts, as manifested in the case 
law, are worthy of mention. The ECJ used to focus on the free movement of 
goods and services. 24 However, recently, the Court has been increasingly 
willing to tackle obstacles to the free movement of workers more seriously, by 
using a wide definition of the concept of worker catching rules directly and 
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indirectly discriminating on the ground of nationality and even rules restricting 
the freedom of movement of workers and access to the employment market. 25 
Furthermore, the Court has been particularly active in developing and 
strengthening the principle of Union citizenship and the effectiveness and scope 
of citizenship provisions. 26 Such a shift reflects a greater judicial interest for 
the rights of EU residents willing to move within the EU, and therefore for the 
peoples, rather than the companies that were the greatest beneficiaries of the 
free movement of goods and services. 

From this brief and necessarily selective analysis of recent case law, one gets 
a rather different picture of the Court’s preferences than the one which is 
usually put forward. Rather than an integrationist and liberal court and a 
competence maximizer, the ECJ appears more like a constitutional court 
concerned with preserving and reinforcing its constitutional functions. It also 
seeks to increase the strength, coherence and integrity of the constitutional 
order which it has contributed to built. That requires guaranteeing the effective 
protection of individuals against harmful breaches of Community law and 
against breaches of their fundamental rights by EU institutions and states 
acting within the scope of EC law. It also implies managing the border between 
national and EU competence in a balanced manner and guaranteeing the 
institutional balance. It thus calls for respect for the rule of law by all public 
and private actors and the necessary improvement of the efficiency of the EU 
judicial system. 

The Court’s vision of the EU constitutional order appears less like that of a 
centralized federal system, and more like that of a more decentralized quasi- 
federal or confederate system where the boundaries between the center and the 
periphery are to be negotiated by its constituent elements within the political 
process, and subsequently respected by them, as secured by stronger judicial 
control. 

In terms of substantive policies, the Court appears more interested 
these days in promoting the social dimension of European construction, 
through greater attention towards fundamental rights and free movement 
of persons. 

The Court’s certaine idee de VEurope therefore still exists, but it is not what 
it was (or assumed to be). Also, one must note the growing dissenting voices 
within the EU judiciary, which appears to have lost some of its cohesiveness, 
homogeneity and esprit de corps. Finally, in terms of how it should contribute 
to shaping the EU constitutional order, the Court has clearly adopted a new 
tactic, which consists in suggesting solutions to the constituent power (i.e. the 
Convention and IGC), rather than introducing the changes itself through 
creative judicial interpretation. 

In addition to IGC and Convention contributions and case law, the Courts 
make suggestions through academic contributions. 
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Judicial Preferences in the Debate on European Constitutionalism 

The Courts, indeed, have a third way of participating in constitutional 
developments, which consists in airing out ideas in academic and political 
circles with the prospect that these will be ‘picked up’ by the Convention or 
IGC. The constraints on the ability of members of the Court to express their 
preferences are much looser in this context than the previous two, although the 
duty of judicial reserve still applies, as well as a professional duty not to put 
forward views, which are of a too political nature. One must, nevertheless, note 
that the collegiality rule does not apply to former members and to Advocates 
General, which have at various occasions over the recent years been rather 
vocal in criticizing recent judicial developments or positions (e.g. Pescatore, 
2002a, b; Jacobs, 2003 and Opinion in C-50/00 UPA). This academic discursive 
context offers various (ex)members of the EU Judiciary great opportunities to 
expose their views on the Future of Europe and to influence constitutional 
developments in the EU. 

The aim is not here to engage in a detailed analysis of the contributions of 
EU Courts’ members to the constitutional debate through their publications, 
lectures, speeches, and other interventions, but only to provide a general 
outlook of their academic ‘activism’ in the constitutional debate and their 
views concerning the future of Europe expressed in their contributions, in order 
to seek support for the trends already detected in the IGC contributions and 
case law. In the absence of a systematic study of literature on the EU 
constitutional debate, it is difficult to establish whether judges and Advocates 
General have been more or less active in the current Treaty reform process 
than they had been in previous reform occasions, and one must not forget that 
leading members of the Court have been influential ‘writers of Europe’ since 
the genesis of the Community (Schepel and Wesseling, 1997). Yet, flicking 
through the most renowned journals on European law and Integration, as well 
the participants’ lists to conferences on topics related to the European 
Constitution, one cannot but notice the strong presence of judges or former 
judges. 27 A brief overview confirms the impression already gathered through 
the analysis of the Courts’ official contributions to the official Treaty reform 
procedure and case law. In particular, there appears to be a growing concern 
for improving the democratic nature of the Union, even to the detriment of 
further integration. For example, members of the Court have welcomed the 
Convention process, and the drafting of a constitution, not because it will 
give the Court and Union more powers and competences, but because it 
fosters the democratic nature of the integration process (e.g. Lenaerts and 
Desomer, 2002a, b). 

While an evolution in the preferences of the EU judiciary and in its strategy 
to advance its preferences is clearly evident, explanations regarding these 
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transformations are less obvious. However, some tentative explanations may 
be put forward. 

Judicial Preference (Trans)Formation: Tentative Explanations 

The changes in judicial preferences seemed to have been activated by a 
transformation of the temporal and institutional contexts of Treaty/constitu¬ 
tional reform. Regarding the temporal context, one has to remember that until 
the mid-1990s, Treaty revisions were rare events. The constitutional reform 
process was an incremental one, almost exclusively in the hands of the ECJ 
through its creative interpretation of the Treaty. The general public and 
Member States were not seen as important interlocutors, because under the 
system set up by the Treaties as interpreted by the Court, the authority of the 
Court’s decisions and its ability to put its preferences forward depended 
essentially on national courts, which were thus perceived as its main 
interlocutors (Chalmers, 1997). However, changes in the forum and timing 
of Treaty reform events have modified this social context. 

More frequent IGCs create opportunities for Member States to reverse 
adverse judicial interpretations or prevent creative interpretations of Treaty 
provisions (e.g. the Barber Protocol, the Irish Abortion Protocol, the Danish 
Second Home Protocol, New Article 141 EC and 13 EC, etc.), which can 
undermine the scope, authority and legitimacy of judicial interpretations. 
Moreover, these provide increased occasions for governments to reduce or 
limit the Courts’ powers and jurisdiction, if the case law takes a direction that 
strays too far away from governmental preferences. Although the likelihood of 
gathering enough governmental support for such drastic measures is remote, 
even mere proposals can affect the legitimacy and authority of the Court. 
Besides, changes in the nature of the reform process cannot but affect the 
Court’s perception of its own role. Indeed, as Treaty reform becomes more 
open, inclusive and democratic, the Court probably feels less legitimate in 
interfering with the choice of the peoples’ representatives. These developments 
in the method of constitutional reform have turned governments from rather 
insignificant interlocutors into key actors. The positions and preferences of the 
Court thus have had to be adjusted to this new situation, hence its recent 
judicial deference to the political Treaty reform process. 

Furthermore, the Court’s relationship with national courts has suffered 
from serious tensions over the last decade, in particular on the issue of the 
Kompetenz-Kompetenz (see above). The Court therefore adjusted its prefer¬ 
ences, moving away from its vision of a top-down centralized federal order 
with itself as the ultimate umpire, so as to sustain its relationship with national 
courts, the quality of which is still determinant of its power, authority and 
legitimacy. 
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In addition, it is not only the official process of treaty reform which has 
changed, but also the general context in which the Court contributes to the 
constitutional edifice in its case law. For a long time, the Court made its 
decisions far from the public eye, hidden in the ‘fairytale duchy of 
Luxembourg’ (Mancini 1989). Nowadays, with the increased awareness of 
EU activities, the Court as an institution of the EU has been subject to greater 
scrutiny and criticism from the media and the public. This has brought the 
people, and not only companies, into the picture of judicial decision-making 
and may explain the greater democratic, humanitarian and social concerns of 
the Courts. 

Finally, even legal academics who used to be almost unconditionally 
supportive of the Court, have become more critical (Weiler, 1994; Dehousse, 
1998). 

The social relationships of the EU judiciary have therefore become more 
complex and more difficult to manage. Not only its preferences, but also the 
way it pushes them forward, are forced to evolve, so as to sustain this new 
social environment. Understanding this is important, as the Court has 
constitution-making capacities through its ability to interpret the constitu¬ 
tional document, which other actors do not have. If one considers the treaty 
reform process as an on-going constitutional discourse, not only reserved to the 
privileged participants but open to any interested party with an opportunity to 
get its voice heard and its preferences incorporated, then the ECJ and CFI are 
embedded in complex institutional setups and social relationships, which call 
for regular adjustments of their preferences. 

The analysis of the EU Courts’ preferences seems to support the 
constructivist view that preferences are not fixed and predetermined but 
evolve as a result of the Courts’ interactions with an ever-growing variety of 
interlocutors, and changing institutional environments, which also affects their 
identities and the way they perceive their role in the European integration 
process. Preference formation within the Courts is also subject to more 
complex dynamics, with increased membership and alternative means of 
expression, with the result that the Courts appear less like unitary actors and 
more like fragmented institutions with a dissolving esprit de corps. 

Notes 

1 The research has been supported by a British Academy Overseas Conference Grant. The author 
thanks Jurgen Neyer, Francesca Astengo, Dionyssis Dimitrakopoulos and two anonymous 
referees for their useful comments on earlier drafts. The usual disclaimer applies. 

2 'Preferences' or ‘policies’ refer to rankings of views of the world. 

3 Preference formation and preference change proceed from the same mechanism (Druckman and 
Lupia, 2000, 7). 

4 'Treaty reform’ and ‘constitutional reform’ are used interchangeably. 
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5 Semi-structured interviews were carried out with Advocate General Francis Jacobs (12/2/2004), 
Judge Schieman (11/2/2004), Judge Vesterdorf (11/2/2004), and Judge Meij (11/2/2004) and an 
informal discussion with Judge Rossas (30/05/2004). 

6 The focus will be on the ECJ because of its constitutional nature, but the CFI will also be 
considered, for it too comes to adjudicate on constitutional issues and has its say in Treaty 
reform events, and for its members have their own distinctive views. National courts are 
excluded from this analysis. On their preferences, see Chalmers (1997) and Weiler (1994). 

7 Introduction of the then Article 168a EC and adoption of Council decision 88/591 (1988) OJ 
L319/1 establishing a new judicial body, attached to the Court, the CFI. 

8 The German government proposed taking the possibility of marking preliminary references 
away from lower courts (Europe No. 5835, 14 October 1992). The Spanish government, 
meanwhile, suggested curbing the law-making power of the Court through an amendment of 
the preliminary reference procedure (1996 Intergovernmental Conference: starting points for 
discussion, 2 March 1995 and the 1996 Intergovernmental Conference: Basis for discussion of 6 
March 1995), while the United Kingdom demanded a right of appeal against ECJ decisions on 
preliminary rulings (Memorandum by the United Kingdom on the European Court of Justice 
(CONF/3883/96; London, 1996), and was backed up by the German and French governments 
('Britain leads move to curb Eurocourt’, The Times, 23 October 1995). 

9 The Court in fact declared itself satisfied with the procedure for appointing judges, even though 
it is entirely under the control of governments. 

10 The strategic nature of this ‘humble’ approach has been emphasized by one of the Court’s 
members: ‘the position of the Court can be deduced not only from what it has expressly 
recommended [in its official contribution], but also from what it has omitted to specify, from 
what it has avoided to propose even though it had pointed towards such directions in previous 
reports’ (Ruiz-Jarabo, 2001, 716, translated from the original French). 

11 The convention method will be the default procedure for treaty reform if and when the 
Constitutional Treaty comes into force (Art. IV-7). 

12 The ECJ had two observers: Advocate General Alber and Judge Skouris. 

13 For example, supremacy (C-6/64 Costa v ENEL (1964); C- 11 /70 Internationale Handelsgesellschaft 
(1970)), direct effect (C-26/62 Van Gend en Loos (1963)), pre-emption (C-22/70 Commission v. 
Council ‘ERTA’ (1971)) and protection of fundamental rights (C-29/69 Slander (1969); C-4/73 
Nold (1974)); the mutual recognition principle (C-120/78 Cassis de Dijon (1979)); etc. 

14 See cases C-29/69 Stauder (1969), Cl 1/70 Internationale Handelsgesellschaft (1970); C-4/73 Nold 

(1974); C-5/88 Wachauf (1989): C-260/89 (1991). 

15 See the recent Court decision on human dignity and the freedom to provide services, in relation 
to a prohibition on the operation of a laser game simulating killings (C-36/02 OMEGA 
Spielliallen (2004)). 

16 C-117/01 K.B. v National Health Service Pensions Agency and Secretary of State for Health 
(2004). 

17 See Opinions of Advocates General Tizzanoin C-173/99 BECTU (2001), Leger in C-353/99 P 
Council of the European Union v H.Hautala (2001). Mischo in C-20/00 and 64/00 Booker 
Aquaculture Ltd (2001), etc.). See also CFI decisions in T-54/99 max.mobil Telekommunikation 
GmbH (2002)), T-177/01 Jego-Quere (2002). 

18 See for example case C-84/94 UK v Council (1996) on the Working Time Directive, where the 
Court ratified the choice of ex-Article 118a EC which provided for QMV as the proper legal 
basis, and rejected ex-Articles 110 and 235 EC, which required unanimity. See case C-271/94 EP 
v Council (Edicom Decision) (1996) on a legal basis granting more influence to the EP. 

19 See Opinion 2/94 on the EC (lack of) competence to accede to the ECHR and Opinion 1/94 on 
the Community competence to conclude international agreements concerning services and the 
protection of intellectual property. 
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20 For example, the German constitutional court in a judgment of 12 October 1993 Brunner v EU 
Treaty ‘Maastricht j, and its Danish counterpart of a decision of 6 April 1998 Carisen and 
Others v Prime Minister. 

21 See cases C-25/62 Plaumann (1962), C-789 and 790/79 Calpak (1980); C-309/99 Codorniu (1994). 

22 See Betlem et al. 'Francovich Follow-Up', http://www.eel.nl/dossier/francovi.htm 

23 The first fine was imposed in 2000 on Greece (C-387/97 Commission v Greece (2000)). See AG 
Geelhoed opinion on imposing financial sanctions on France for persistent and structural 
infringement of Community law (C-304/02 Commission v France (2004)). 

24 See cases C-8/74 Dassonville (1974), C-120/78 Cassis de Dijon (1979); C-267 and 268/91 Keck 
and Mithouard (1993). 

25 See cases C-53/81 Levin (1982), C-66/85 Lawrie-Blum (1986), C-357/89 Raulin (1992), C-292/89 
Antonissen (1991), C-212/99 Commission v Italy (2001), C-355/98 Commission v Belgium (2000), 
C- 138/02 Collins (2004), C-415/93 Bosnian (1995), C-18/95 Terlioeven (1999), C-285/01 Burhaud 
(2003), and C-224/01 Kohler (2003). 

26 See cases C-85/96 Marline: Sala (1998), C-184/99 Grzelczyk (2001), C-413/98 Baumhast (2002), 
and C-148/02 Avello (2003). 

27 See, inter alia, Meij, 2002; Lenaerts and Desomer, 2002; Jacobs. 2001, 2003, 2004; Edwards, 
1999; Timmermans. 2004; Vesterdorf, 2002, 2003; Skouris, 2002; Tesauro, 2002; Ruiz-Jarabo, 
2001; Van Gerven. 2004; Lenaerts, 2004, etc. Former members of the Courts' staff have also 
been active writers (e.g. Pescatore 2002a, b. Due, 2002, etc.). 
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